of its sex discrimination jurisprudence under the Equal Protection Clause is to prohibit states from enacting laws based on stereotypical notions of women's proper roles. This Note explores this contradiction, examining how the Supreme Court reasons about stereotyping in the area of reproductive differences, and attempts to use the opinion in Casey to suggest a fuller concept of stereotyping and equal protection analysis.
Part I of this Note examines the centrality of stereotyping analysis to modem sex discrimination law under the Equal Protection Clause, noting especially the Court's understanding of stereotypes and the harms that flow from them. Part II looks at the doctrinal structure of stereotyping analysis, focusing on how the Court's narrow definition of sex-based classifications mediates the stereotyping inquiry. This Part then looks at equal protection cases involving women's reproductive capacity. In some cases, the Court, without conducting its stereotyping analysis, upholds statutes that discriminate against pregnant women. In other cases, the Court adopts a narrow understanding of stereotyping, limited to a failure to recognize similarities between men and women. This narrow definition does not cover stereotypical judgments about the proper roles of women when they are based on biological differences between the sexes.
Arguing from the historical treatment of women's reproductive differences, Part I suggests that harmful stereotyping has occurred and still occurs where men and women are not similarly situated. This Part examines the Court's decision in Casey and the different understanding of stereotyping we see in the joint opinion. It concludes by formulating a model of equal protection analysis based on the Casey joint opinion's equality analysis. Part IV applies the model suggested above to pregnancy discrimination and restrictive abortion laws. Finally, it suggests how we might rethink the comparison principle at the heart of equal protection law to produce a fuller understanding of equality in the context of sex differences.
I. STEREOTYPING AS THE CENTRAL PRINCIPLE OF SEX DISCRIMINATION LAW
Stereotyping is the central evil that the Court's equal protection doctrine seeks to prevent. Indeed, the Court has described the harm of sex-based classification in terms of stereotypes about the proper roles of women. As Justice Brennan explained in Orr v. Orr, "Legislative classifications which distribute benefits and burdens on the basis of gender carry the inherent risk of reinforcing stereotypes about the 'proper place' of women and their need for special protection." 7 In evaluating constitutional challenges to laws that 7. Orr v. Orr, 440 U.S. 268, 283 (1979); see also J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419, 1424-25 (1994) (recognizing that heightened scrutiny of gender-based classifications is necessary because For example, the Court condemned a policy based on normative assumptions about the proper roles of women in Mississippi University for Women v. Hogan.' 6 In Hogan, the Court invalidated a state nursing school's policy of excluding men from admission because the policy "reflect[ed] archaic and stereotypic notions" of the "proper roles of men and women."' 7 The Court rejected the argument that the exclusion of men was necessary to compensate for discriminatory barriers faced by women, finding instead that the university's admission policy "perpetuate [d] the stereotyped view of nursing as an exclusively women's job."' 8 The Hogan Court noted that the nursing school's assumptions about the proper roles of women harmed the women who conformed to those assumptions by depressing the wages paid to nurses.' 9 The Court also recognized the broader harms to women caused by stereotyping. It recognized that government policies based on stereotypes about women's proper roles are unjust-not only to women who do not fit the particular stereotype, but to all women-because they convert stereotypical assumptions about women's proper roles into reality, forcing women into constricted social roles. As Justice O'Connor explained, by excluding males from admission, the nursing school policy made the "assumption that nursing is a field for women a self-fulfilling prophecy.
0
The link between empirical generalizations and normative assumptions about the proper roles of women is critical to understanding why the Court has found laws based on empirical generalizations about women to violate the Equal Protection Clause. Empirical generalizations occur frequently in legislation; indeed, as John Hart Ely has noted, such generalizations are an essential part of legislation. 21 The Equal Protection Clause, in most cases, does not prohibit the use of such generalizations in creating laws. 22 In the area of sex stereotyping, however, statutes based on inaccurate generalizations about the roles and abilities of men and women are unconstitutional because these generalizations perpetuate offensive normative assumptions about women's proper roles. 23 (1980) ; see also Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 660 (1974) (Rehnquist, J., dissenting) (noting that requirement that legislature provide individualized determinations in drawing statutory classifications is "nothing less than an attack upon the very notion of lawmaking itself").
Questions of Equal Protection
22. See Whilliamson v. Lee Optical Co., 348 U.S. 483, 489 (1955) . 23. This is true even where a generalization reflects a substantial measure of truth. As the Court recently noted, "gender classifications that rest on impermissible stereotypes violate the Equal Protection Clause, even when some statistical support can be conjured up for the generalization." J.E.B. v. Alabama ex rel. T.B., 114 S. CL 1419, 1427 n.II (1994) .
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For example, in Weinberger v. Wiesenfeld," the Court invalidated a statute that provided to a widow and her children Social Security benefits based on the earnings of a deceased husband, but denied to the widower benefits based on the earnings of his deceased wife. The provision was invalid because it rested on the "overbroad generalization" that women, but not men, are dependent on the wages earned by their spouses. 5 Yet, as the facts of the Weinberger case show, women's wage-earning work can be absolutely vital to a family's efforts to live a decent life. By labeling wives as dependents and husbands as breadwinners, Congress perpetuated the stereotype of female dependency, reinforcing the notion that men, not women, should be the primary wage earners for a family.
Weinberger demonstrates the necessary connection between assumptions about what women are and assumptions about what women should be. Judgments about the traits possessed by women reinforce notions about what the proper roles of women should be, making stereotypical judgments about women's roles and abilities into self-fulfilling prophecies. Legislation that rests on such stereotypical notions about the proper roles of women is unconstitutional under the Equal Protection Clause because it "reinforce[s] ... stereotypes about the group's competence or predispositions that have been used to prevent them from voting, participating on juries, pursuing their chosen professions, or otherwise contributing to civic life." 6 At the core of the prohibition on stereotyping, then, is the notion that state practices and policies based on stereotypes block women's choice of social roles, preventing them from fully taking part in American society. Such policies are inconsistent with the notion of equal citizenship at the core of the Equal Protection Clause. -This link between overbroad generalizations and women's roles explains why the Court's stereotyping analysis is not simply an across-the-board attack on the "inevitable stuff of legislation." ' The Supreme Court's sex discrimination jurisprudence, however, analyzes inaccurate and overbroad generalizations in terms of similarities between the sexes. The Court only invalidates legislation based on impermissible stereotyping when the stereotyping involves a failure to recognize similarities between men and women. For example, in Weinberger, by failing to recognize that both men and women could be the primary wage earners for a household, the statute provided "'dissimilar treatment for men and women who are.. similarly situated"' in violation of the Equal Protection Clause. 29 Under the Court's current doctrine, the "harm of stereotyping," Catharine MacKinnon has noted, is the assumption that "all women are the same and/or like some mythic feminine standard, and inherently and irredeemably different from men."" This focus on sameness versus difference underlies the problems in the Supreme Court's understanding of stereotyping. Stereotyping is not simply reducible to a failure to recognize similarities between the sexes. Psychologists have defined stereotypes as a set of beliefs about a group's personal attributes-both personality traits and norms of expected behavior; 3 they have not focused on issues of sameness and difference. Moreover, psychologists have suggested that aspects of an "individual's physiological or biological identity" are often the stimuli for stereotypical judgments. 2 This is especially true in the area of sex and sex-role stereotyping, where stereotypes are generally based on "assumed or perceived sex differences." 33 Consequently, any stereotyping inquiry should not focus solely on the biological similarities or differences between men and women. Rather, courts should scrutinize statutes to see if they are based on generalizations about the roles and abilities of women and normative expectations about appropriate behavior for women.
The Supreme Court's sameness/difference framework allows the state to perpetuate outmoded notions about women's proper roles where men and women are different. Women's differences from men do not dictate their social roles. As Ann Freedman has explained, it is "social arrangements and not biology that give[] [sex differences] meaning.... [P]articular human characteristics have no inherent social significance, and no social arrangements concerning sex differences are 'natural' rather than culturally determined."' Rather, society constructs women's roles precisely in terms of their differences from men. 35 The Court has never recognized this point because sex 29 35. See MacKinnon, supra note 30, at 1290 ("Society defines women as such according to differences from men: hence the sex difference, as gender is customarily termed."). discrimination law is structured to avoid looking at stereotyping where there are categorical sex differences between men and women.6
II. STEREOTYPING AND THE STRUCTURE OF SEX DISCRIMINATION LAW

A. The Structure of Stereotyping Analysis
Despite the centrality of stereotyping analysis to the Supreme Court's modem sex discrimination jurisprudence, the Court does not look for stereotyping in deciding whether to apply the heightened scrutiny standard of Craig v. Boren. 37 Instead, the Court looks for a sex-based classification; 3 it applies heightened scrutiny only if the challenged law divides those affected by the statute into two groups, one composed solely of men and the other solely of women. The Court asks whether a statute rests on stereotypes only after determining that a statute creates a sex-based distinction and only in evaluating whether the state interests are sufficient to justify a sexdiscriminatory law. If either the state interests or the means used to achieve them reflect stereotypical assumptions about women's proper roles, the statute cannot pass constitutional muster.
We can see the structure of the Court's stereotyping analysis most clearly in Hogan. The first inquiry in any sex discrimination case brought under the Equal Protection Clause is whether the challenged policy "discriminates... on the basis of gender." 3 9 Writing for the Hogan Court, Justice O'Connor compared the position of the plaintiff (in this case a male) with that of a "similarly situated female," ' a finding that the state nursing school's policy created a sex-based classification. The Court proceeded to ask whether the discriminatory policy served "'important governmental objectives""'s and whether the discriminatory means employed were "'substantially related to the achievement of those objectives."', 42 In conducting this inquiry, the Court examined the interests the state actually sought to achieve and questioned whether they rested on stereotypes about women's proper roles. 43 The Court first looked to see if the goals of the statute rested on normatively offensive assumptions about women's proper roles. must be applied free of fixed notions concerning the roles and abilities of males and females. Care must be taken in ascertaining whether the statutory objective itself reflects archaic and stereotypic notions. Thus, if the statutory objective is to exclude or "protect" members of one gender because they are presumed to suffer from an inherent handicap or to be innately inferior, the objective itself is illegitimate."
Finding that the actual purpose of the nursing school policy was to maintain nursing as a women's profession, the Court invalidated the policy because this goal rested on a stereotypical vision of women's roles. Stereotyping analysis also informed the Court's means-ends inquiry. A substantial relationship between the discriminatory classification and the state's goals is necessary "to assure that the validity of a classification is determined through reasoned analysis rather than through the mechanical application of traditional, often inaccurate, assumptions about the proper roles of men and women." 4 s At this stage of the analysis, the Court examined the connection between means and ends in an effort to make sure that the means by which the state has tried to advance its legitimate interests do not reflect overbroad generalizations and assumptions about women's roles. Finding that the nursing school permitted men to audit classes, the Court concluded that the school policy did not further legitimate educational goals. 46 Rather, it perpetuated constitutionally illegitimate notions about women's proper roles.
The Supreme Court's current sex discrimination analysis merely relies on stereotyping as a means of smoking out unconstitutional sex discrimination. A female plaintiff must prove that a statute treats all men differently from all women before the Court will inquire whether the state policy rests on stereotypical notions of women's roles. The comparison principle thus serves as a gatekeeper to the stereotyping analysis. In cases like Hogan, this structure is not problematic. Because the state policy explicitly provided differential treatment for all men and all women, the Court applied heightened scrutiny and invalidated the policy as having rested on the stereotype that nursing is a profession for women only.
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B. Stereotyping and Difference
The Structure of Sex Discrimination Law
Where there are categorical sex differences between men and women, however, the structure of sex discrimination law breaks down and serves only The trouble is not that courts are unable to recognize how the law treats men and women differently, but that the comparison principle prevents courts from scrutinizing legislation that regulates women's conduct in areas, such as reproduction, where men and women are biologically different.
Consider Geduldig v. Aiello, 49 in which the Court upheld the exclusion of pregnancy-related disabilities from a state disability insurance system. Justice Stewart's opinion for the Court found that the pregnancy exclusion was not discriminatory because, under the insurance program, " [t] here is no risk from which men are protected and women are not. Likewise, there is no risk from which women are protected and men are not."0 Significantly, the Court justified its refusal to scrutinize a measure whose total impact fell on women by emphasizing the essential physicality of pregnancy:
While it is true that only women can become pregnant, it does not follow that every legislative classification concerning pregnancy is a sex-based classification like those considered in Reed [v. Reed] and Frontiero [v. Richardson] . Normal pregnancy is an objectively identifiable physical condition with unique characteristics. Absent a showing that distinctions involving pregnancy are mere pretexts designed to effect an invidious discrimination against the members of one sex . . . , lawmakers are constitutionally free to include or exclude pregnancy from the coverage of legislation such as this on any reasonable basis, just as with respect to any other physical condition. 5 
'
The Geduldig Court analyzed pregnancy-based classifications as if pregnancy were merely a physical condition appearing in only one sex. Under this analysis, the Court stripped the ability to become pregnant of any social meaning, ignoring the ways in which the legal treatment of pregnancy defines the appropriate roles of women and, consequently, dictates women's place in society. The baseline for the comparison is what men have; equal protection doctrine protects women only to the extent that they seek to be treated like 5 Cohen involved a constitutional challenge to a school board regulation requiring pregnant teachers to go on maternity leave at the end of the fifth month of pregnancy. 56 In rejecting a pregnant teacher's claim that the forced pregnancy leave policy discriminated against women, the Court of Appeals for the Fourth Circuit, sitting en banc, reasoned that the regulation did not create a sex-based classification because it "does not apply to women in an area in which they may compete with men. 57 Emphasizing that pregnancy is simply a physical condition, the court explained:
The fact that only women experience pregnancy and motherhood removes all possibility of competition between the sexes in this area. No man-made law or regulation excludes males from those experiences, and no such laws or regulations can relieve females from all of the burdens which naturally accompany the joys and blessings of motherhood .... The disabilities and preoccupations of maternity are visited but slightly upon the father ... [ shoulder the principal problems of pregnancy, the labors of childbirth and the care and feeding of the child in the early months of its life.S According to the court, invidious sex-based discrimination only occurs "in situations in which the sexes are in actual or potential competition." 5 9 To use the court's example, because both men and women can serve as administrators for an estate, a statute preferring the appointment of men to women is invidiously discriminatory. 6 0 Under the court's definition, the state can only discriminate against women by failing to recognize similarities between men and women.
Underlying the court's opinion is the notion that the "impact of sex differences on people's lives is natural and inevitable, rather than culturally determined.' Judge Haynsworth failed to see the pregnancy leave policy as discriminatory because, to him, biology is destiny. Government regulations recognizing the differences that result from women's childbearing capacity cannot be invalidated as discriminatory because they only recognize the clear facts of biology: Women's role is to bear and rear children. Thus, to Judge Haynsworth, the school board's forced leave policy had no social meaning independent of biology. It implied nothing about women's proper roles.
Similar reasoning appears in the Supreme Court's treatment of abortion. Like pregnancy, the decision to obtain an abortion is an act full of social meaning in American society. 62 Nonetheless, the Court has often analyzed the act of abortion as a question involving physical facts about pregnant women's bodies rather than social issues about compelled motherhood and women's roles in American society. relying on its equal protection cases, held that the practice of blockading 58. Id. at 397-98. The majority added that if the forced pregnancy leave policy were a sex-based classification, sex-specific statutory rape laws, military regulations requiring men to be clean-shaven, and regulations requiring women, but not men, to keep their breasts covered at beaches would also be examples of sex-based discrimination, Id. at 397. All of these examples emphasize the differences between men's and women's bodies and suggest that equal protection scrutiny should be minimal, if not nonexistent. where bodily differences exist. The Court did not, however, recognize the socially constructed nature of these differences. See People v. Santorelli, 600 N.E.2d 232, 236-37 (N.Y. 1992) (Titone, J.. concurring) (arguing that statute prohibiting public exposure of women's, but not men's, breasts reinforces archaic stereotypes about women's bodies).
59. Cohen, 474 F.2d at 397.
Id. (discussing Reed v. Reed, 404 U.S. 71 (1971)).
Under this reasoning, the forced leave policy might have been discriminatory in forcing the plaintiff to leave work even when her ability to teach was the same as any male teacher. The court did not consider this argument.
61. Freedman, supra note 34, at 945. abortion clinics and preventing all women from obtaining medical services did not constitute the "class-based, invidiously discriminatory animus"' necessary to prove a violation of the deprivation clause of § 1985(3).65
See CARROLL SMITH-RosENBERG, DISORDERLY CONDUCT: VISIONS OF GENDER
In a now-familiar move, the Court emphasized physical facts about women's bodies to explain why the blockaders had no discriminatory animus. Justice Scalia's opinion for the Court found that the requisite animus was not present because the blockaders did not have a purpose that "focuse[d] upon women by reason of their sex." ' Ignoring the fact that the fetus cannot be separated from the pregnant woman carrying it, the Court found that the purpose of the blockade was not "directed specifically at women as a class," ' 67 but rather was a neutral attempt to save fetal life. As the Court explained, the clinic blockaders "define their 'rescues' not with reference to women, but as physical intervention 'between abortionists and the innocent victims."'" 8 Thus, the Court found that there was no discriminatory animus because the antiabortion blockaders sought to save fetuses, not to harm women.
In reversing the affirmance of a preliminary injunction, the Court treated the blockades as benign exercises in saving fetal life that implied nothing about women's social roles in American society. It never once considered whether the blockades reflected and perpetuated stereotypical notions about women's proper roles. As Justice Scalia conceptualized the issue for the majority, the blockaders' great desire to save fetuses meant that women's equality was not at issue.
6 9 The Court did not consider whether the blockaders' desire to save fetuses reflected their views about women's roles as mothers or, if not, whether the blockaders were motivated by stereotypes about women's proper roles as well as by their concern for fetuses. To the Court, massive blockades seeking to prevent women from making medical decisions have no social meaning for women's equality. As in Geduldig, it is only an issue of biology.
Under Bray, sex discrimination only arises when a conspiracy "focuses upon women by reason of their sex." '70 To use Justice Scalia's example, a conspiracy to prevent women from becoming lawyers would meet this requirement because such a conspiracy would attempt to "'sav[e]' women because they are women from a combative, aggressive profession such as the practice of law." ' 71 Where women are the same as men, as in the ability to practice law, Justice Scalia recognizes the sex-based character of the discrimination. Yet, where there is some physical difference between the sexes, such as the ability to be pregnant and carry a fetus, conspiracies that target women because of these sex-linked physical characteristics are sex-neutral. The Court in Bray once again maps issues of sameness and difference onto the definition of sex equality: Sex discrimination can only occur when the law fails to recognize similarities between men and women.
Defining Stereotyping
Distorting its sex discrimination analysis still further, the Supreme Court has also adopted a very narrow definition of stereotyping, defining it out of existence where there are categorical sex differences between men and women. State laws that classify based on the capacity to become pregnant are subject to heightened scrutiny under the Equal Protection Clause because they distinguish, on their face, between all men and all women, thereby creating a sex-based classification. 72 In such cases, the Court's stereotyping analysis must be applied. Yet, the Supreme Court, while purporting to apply heightened scrutiny, has in fact given little scrutiny to such laws. Instead, the Court has diluted the anti-stereotyping principle underlying the Equal Protection Clause by defining stereotyping as a failure to recognize similarities between men and women. This definition negates the possibility of stereotyping when the state legislates in an area, such as reproductive capacity, where men and women are different.
For example, in Michael M. v. Superior Court,7 3 the Supreme Court upheld a California statutory rape law that made only men criminally liable for the act of sexual intercourse with a minor under the age of eighteen. Even under the reasoning of Geduldig and its progeny, this was clearly a sex-based classification. If a man and a woman, both under the age of eighteen, have sexual intercourse, only the man is criminally liable. 74 In upholding the sexbased statutory rape law, then Justice Rehnquist's plurality opinion synthesized the Court's cases dealing with stereotyping and sex discrimination, explaining that these decisions stood for the "principle that a legislature may not 'make overbroad generalizations based on sex which are entirely unrelated to any differences between men and women or which demean the ability or social status of the affected class. Having found no possibility of stereotyping in cases where there are categorical differences between men and women, the plurality proceeded to build a standard of review based on these differences. Instead of the intermediate standard of review of sex-based classifications established in Craig v. Boren, 76 Justice Rehnquist applied an analysis that would permit any state legislation that classifies based on sex where the statute "realistically reflects the fact that the sexes are not similarly situated in certain circumstances."" With this "similarly situated" analysis, the plurality reintroduced the same formal conception of pregnancy operating in Geduldig, Cohen, and Bray.
Upholding the law as a measure designed to combat teenage pregnancy, the plurality found that, because only women have the capacity to become pregnant, a statute punishing men, but not women, for the crime of statutory rape did not rest on stereotypical reasoning. As Justice Rehnquist explained:
Because virtually all the significant harmful ... consequences of teenage pregnancy fall on the young female, a legislature acts well within its authority when it elects to punish only the participant who, by nature, suffers few of the consequences of his conduct .... [ different. This analysis denies all social meaning attached to women's capacity to become pregnant.
Ell. RETHINKING STEREOTYPING AND DIFFERENCE
The Supreme Court's stereotyping analysis badly needs a change in focus. Strong judicial language condemning stereotypes about women has suggested that the Court, through the prohibition on stereotyping, has cleansed the statute books of laws that perpetuate stereotypic notions about women and men. In creating this image, but not this reality, the Court has legitimated sex discrimination. To correct these problems, the Court needs a fuller understanding of stereotypes, one that will dissolve the linkages between stereotyping and sameness.
A. The Lessons of History
Examining the Supreme Court's sex discrimination analysis under the Equal Protection Clause from a historical perspective illustrates the flaws inherent in the modem Court's equal protection analysis. The Court's refusal to examine the way society constructs women's biological differences from men parallels the Supreme Court's sex discrimination jurisprudence of the late nineteenth and early twentieth centuries. In that era, the Court upheld explicitly sex-based restrictions on women's ability to participate in a wide range of activities on the grounds that women's biological differences from men confined them to particular roles. In that era, as today, the Court refused to look at the socially constructed nature of these differences. As a result, states excluded women from civic life in a variety of areas, reasoning that their childbearing capacity required them to be mothers, not civic participants.
In recognizing the authority of states to bar women from becoming lawyers, Justice Bradley's concurrence in Bradwell v. Illinois 79 exemplifies the late nineteenth-century Supreme Court's view that women's capacity to bear children destined them to lead lives exclusively in the sphere of home and family:
[T]he civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman. Man is, or should be, woman's protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. the Court upheld the law, finding that a woman's physical structure and a proper discharge of her maternal functions-having in view not merely her own health, but the wellbeing of the race-justify legislation to protect her from the greed as well as the passion of man .... The two sexes differ in structure of body, in the functions to be performed by each .. 83 The Supreme Court also relied on biological differences between the sexes to justify women's exclusion from civic obligations. The Court upheld the exemption of women from jury duty on the grounds that "woman is still regarded as the center of home and family life." ' Similarly, the Court upheld a statute exempting women, along with blind persons, from the payment of a poll tax. Yet, women, unlike the blind, could qualify for this exemption only if they did not register to vote. In Breedlove v. Suttles, the Court upheld this form of state discouragement of women's political participation, finding that the "burdens necessarily borne by [women] Other statutes of the late nineteenth century that reflected similar notions about women's proper roles never reached the courts. For example, states compelled women to be mothers through legislation criminalizing abortions. The physicians leading the campaign to criminalize abortion voiced the same stereotypical notions that animated the Court in Bradvell, justifying abortion bans on the grounds that "the chief purpose of women was to produce children; anything that interfered with that purpose, or allowed women to 'indulge' themselves in less important activities, threatened ... the future of society itself. Abortion was a supreme example of such an interference."" This history illustrates the importance of looking at the social meanings attached to women's biology. These social meanings connect women's biology to the roles American society has imposed on women. Throughout American history, women's inequality and subordination have rested on assumptions about the limitations and differences posed by women's reproductive capacity. 7 By constructing women's reproductive biology as a limitation on the roles women may play, American society has endowed the physical facts of reproductive biology with social meaning. 8 Any understanding of stereotyping must recognize the connection between women's traditional roles and their reproductive capacity. Judgments about women's reproductive differences from men are not simply judgments about physical facts implying nothing about women's social roles. Stereotyping cannot be understood solely as a failure to recognize similarities between men and women. Indeed, the statutory restrictions upheld in Bradwell and other discriminatory decisions were rooted in stereotypical assumptions about women's roles based on their biological differences from men. 9 "Judgments about women's capacity to bear children play a key role in social definitions of gender roles and thus in the social logic of 'discrimination based on gender as such." ' The Supreme Court's equal protection jurisprudence has, in fact, recognized the lessons of this history, but only in part. The Court has invalidated legislation based on the stereotype that women are "childrearers," 9 1 not breadwinners, or on the assumption that women are "destined solely for the home and the rearing of the family, and only [men] for the marketplace and the world of ideas"-----stereotypes rooted in understandings about women's reproductive biology. The Court, however, has not fully rejected the errors of Bradwell and Muller. It has scrutinized legislation to root out these stereotypes only in cases where the state fails to recognize the similarities between men and women, not where there are categorical differences between the sexes. The lessons of this history go deeper than the Court has recognized. The Court must consider how society constructs women's biological differences from men in all cases, not simply in those where men and women are similarly situated.
B. Learning the Lessons
Despite Geduldig and its progeny, outside the context of the Equal Protection Clause the Supreme Court has recently begun to realize that sex equality is not accomplished simply by recognizing the similarities between men and women, and that state regulation of women's reproductive lives can perpetuate stereotypical notions of women's proper roles. In so doing, the Court has taken a broader view of the wrongs of its earlier sex discrimination jurisprudence, recognizing that Bradwell and Muller erred by failing to recognize the harm of constructing women's childbearing capacity as a duty limiting their freedom to be full and equal citizens in the world of work and ideas.
In Planned Parenthood v. Casey, 93 the Supreme Court fused equality themes into its privacy jurisprudence. In reaffirming the Constitution's protection of reproductive freedom, the Court recognized that restrictive abortion laws are premised on a narrow vision of women's roles. 94 Ct. 2791 Ct. (1992 . 94. This was not the first time that the Supreme Court had discussed sex equality in its privacy jurisprudence. Six years earlier, in Thornburgh v. American College of Obstetricians & Gynecologists, 476 U.S. 747 (1986), the Court recognized that the right of privacy "extends to women as well as men" and that the Constitution protects the right to choose abortion because "[a]ny other result ... would protect inadequately a central part of the sphere of liberty that our law guarantees equally to all." Id. at 772. Tho Court in Thornburgh fused equality and privacy based on an ideal of equal liberty, not on a stereotyping analysis. There are, however, deep connections between the two. The Court's protection of women's and men's equal liberty to make decisions that are "basic to individual dignity and autonomy," id., ensures that the state does not impose its own vision of the proper roles of women and men. Still, these connections between equal liberty and stereotyping analysis went unexplored in Thornburgh. It is only in Casey that the Court focuses on stereotyping and equality in the abortion context.
[Vol. 104: 1875 joint opinion of Justices O'Connor, Kennedy, and Souter, joined by Justices Blackmun and Stevens, explained, states may not ban abortions because the liberty of the woman is at stake in a sense unique to the human condition and so unique to the law. The mother who carries a child to full term is subject to anxieties, to physical constraints, to pain that only she must bear. That these sacrifices have from the beginning of the human race been endured by woman with a pride that ennobles her in the eyes of others and gives to the infant a bond of love cannot alone be grounds for the State to insist she make the sacrifice. Her suffering is too intimate and personal for the State to insist, without more, upon its own vision of the woman's role, however dominant that vision has been in the course of our history and culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society. 95 In its analysis of the challenged provisions, the joint opinion pointed to stereotypical reasoning in the husband-notification statute in concluding that the statute imposed an undue burden on a woman's right of reproductive choice. In invalidating the provision, the Court emphasized that the Constitution forbids state legislation that rests on the assumption that the husband is the head and master of the family. "A State may not give to a man the kind of dominion over his wife that parents exercise over their children.
96 By giving husbands a way to compel their wives to bear children for them, the state had sought to embody into law "the common-law status of married women [that is] repugnant to our present understanding of marriage and of the nature of the rights secured by the Constitution."97 Significantly, the joint opinion rejected the husband-notification statute's underlying assumptions about women's roles, pointing out that such notions about women's roles "precluded [women's] full and independent legal status under the Constitution." 98 The joint opinion linked the statute's assumptions about women's roles to the stereotypical notions about women's role as mother and their place in the home, ratified in cases like Bradwell and Hoyt. 99 By granting husbands the power to force their wives to bear children for them, the Pennsylvania law embodied the view that a woman's role was to bear and raise children for her husband, just as the statutes upheld in Bradwell and Hoyt 95. Casey, 112 S. Ct. at 2807. Later in the joint opinion, the three Justices once again linked restrictive abortion laws to narrow, stereotypical notions of women's proper roles. In its discussion of stare decisms the joint opinion explicitly recognized the link between women's reproductive freedom and women's equal citizenship: "The ability of women to participate equally in the economic and social life of the Nation has been facilitated by their ability to control their reproductive lives." Id. at 2809. the Supreme Court examined the social meanings tied to a woman's ability to become pregnant as it invalidated an employer's fetal-protection policy under Title VII of the Civil Rights Act of 1964. The Court recognized that American society has excluded women from the world of work and ideas based on their capacity to become pregnant. As Justice Blackmun noted, "Concern for a woman's existing or potential offspring historically has been the excuse for denying women equal employment opportunities."' 3 In finding discriminatory the exclusion of all women of childbearing capacity from leadexposed jobs, the Court pointed out that the employer had stereotyped "all its female employees as potentially pregnant; that choice evinces discrimination on the basis of sex."' ' " The Court refused to perpetuate stereotypical notions about the limitations posed by the capacity to become pregnant, making clear that "[i]t is no more appropriate for the courts than it is for individual employers to decide whether a woman's reproductive role is more important to herself and her family than her economic role."' 0 "
In sex which are entirely unrelated to any differences between men and women.'""'° The fact that men and women are not similarly situated with respect to reproduction is not decisive. Even where there are no similarly situated men to serve as a comparison, the state can perpetuate stereotypical visions of women's proper roles. This understanding of stereotyping is consistent with the definition used in the psychological literature.
In Casey, as in Johnson Controls, the Court gave a serious look to the social meaning of compelled motherhood in determining women's lives as citizens in American society. We see the focus on social meaning in the Casey joint opinion's discussion of the Fourteenth Amendment's prohibition of laws banning abortions. The joint opinion did not look to whether the state failed to recognize the similarities between men and women, but to how "our history and our culture" have shaped our understandings of women's bodies and the jobs women should perform in society.' 7 The Casey joint opinion recognized that abortion bans force women to be mothers, causing them suffering and limiting their choice of social roles. It realized the constitutional harm of this act of state coercion. At the same time, the joint opinion did not make clear whether the constitutional violation is tied to the fact that the abortion decision is "intimate and personal," or whether it rests on a broader understanding of the harms of forcing a woman into a constricted social role, preventing her from realizing her "own conception of her spiritual imperatives and her place in society. ' Despite the Casey joint opinion's strong statements about women's equality, the joint opinion also gave states leeway in discouraging abortion and encouraging women to bear children. The Court upheld, on the record before it, counseling sessions and twenty-four-hour mandatory delay periods designed to discourage women from choosing abortion.' 9 The Court did not perceive the interest in discouraging abortion as an interest in forcing women to bear children. It did not recognize in such regulations stereotypical assumptions about women's obligations as mothers. Rather, the joint opinion described such measures as benign, legitimate efforts to protect fetal life, efforts that express nothing about women. Here, we see the same lack of understanding we saw in Bray of the connection between the fetus and the pregnant woman. Protecting fetuses is a benign act that has nothing to do with women and the functions they play as American citizens."' The Casey joint opinion's failure to reconcile its focus on stereotyping and sex equality with its recognition of an interest in protecting fetal life is a serious flaw in the joint opinion's analysis. By presenting the interest in potential life as an abstract, acontextual interest, the Court distinguished the interest in fetal life from attempts to control women's bodies. Yet, by refusing to examine the specific contexts in which the state seeks to protect potential life and the means it uses to do so, the Court failed to recognize the ways in which the state's interest in fetal life is inextricably linked to the interest in enforcing women's roles as mothers. Careful scrutiny of the contexts in which the state asserts an interest in protecting fetal life and the means it uses to effectuate that interest can reveal stereotypical reasoning about women's role as mother.1 2 The state raises the interest in fetal life primarily in the abortion context, forcing women to bear children and ensuring that they do not violate social understandings of their proper roles. In other contexts, where assumptions about women's proper roles are not central, the state often does not intervene to protect fetal life. This selectivity of regulation powerfully illustrates how the state's interest in fetal life is connected with assumptions about women's duty to bear children." 3 Once we understand that stereotyping cannot be limited to cases where the state fails to recognize similarities between men and women, it should be apparent that the structure of sex discrimination law has serious flaws. Casey illustrates these flaws. Under current doctrine, a statute premised on the notion that women's biological differences mandate a narrow range of social roles for women will receive almost no scrutiny under the Equal Protection Clause. As a result of the Court's narrow definition of a sex-based classification, the husband-notification provision in Casey, if reviewed on equal protection grounds, would be subject to the lowest level of scrutiny." 4 Yet, as the Casey joint opinion illustrates, this statute raises serious sex-equality concerns. Despite the significant implications for women's equality raised by the husband-notification provision, current equal protection doctrine would prevent a court from scrutinizing this provision to ensure that the state had offered weighty justifications for its treatment of married women seeking abortions.
11l. The undue burden analysis does not really appear to be the basis for the joint opinion's different responses to the husband-notification and waiting period statutes. The evidence before the Court showed that the mandatory delay imposed severe obstacles, and the joint opinion's dismissal of this evidence was quite unconvincing. See Casey, 112 S. Ct. at 2825. Stereotyping analysis, however, does explain the different outcomes in Casey. Because the joint opinion did not find that the waiting period was based on stereotypes, it did not find any undue burden.
112. See Siegel, supra note 15, at 363-67. 113. Id. at 365-66; see infra notes 145-46 and accompanying text. 114. See SUNSrEIN, supra note 6. at 284 (noting that restrictive abortion laws do not violate Equal Protection Clause under current doctrine "because only women can become pregnant").
The Casey joint opinion sidestepped this problem by relying on the right to privacy. In other equal protection cases, however, where no other source of constitutional protection is available, the limitations of sex discrimination law will perpetuate sex inequality.
If, as the Supreme Court's case law suggests, a central purpose of the Equal Protection Clause is to forbid states from enacting legislation based on stereotypes about women's proper roles, then the doctrinal structure of sex discrimination law under the Equal Protection Clause must change, especially our current understanding of what constitutes a sex-based classification. The Casey Court's focus on stereotyping suggests that stereotyping analysis provides an approach for doctrinal reform. We need to create a doctrinal structure that permits inquiry into stereotyping where there are sex differences between men and women. Sole reliance on the notions of sameness and difference that we see in Geduldig and Cohen must give way to a new definition of sex-based classifications. As the Court of Appeals for the Seventh Circuit explained in construing Title VII of the Civil Rights Act of 1964, "Discrimination is not to be tolerated under the guise of physical properties possessed by one sex." ' " 5 In determining whether a statute creates a sex-based classification, courts should consider whether the statute rests on stereotypical notions of women's proper roles. Currently, courts conduct this inquiry in assessing the validity of the state's justifications for sex-based classifications. Absent a broader definition of sex-based classifications, however, constitutional doctrine does not permit courts to scrutinize statutes premised on stereotypical notions about the limitations posed by women's biological differences from men.
If stereotyping were relevant to the finding of a sex-based classification, courts could carefully scrutinize statutes to ensure that they did not rest on stereotypes about women's biological differences. In her brief in Struck v. Secretary of Defense," 6 Ruth Bader Ginsburg argued for this reconceptualization of sex discrimination law. She argued that "[s]ex discrimination exists when all or a defined class of women (or men) are subjected to disadvantaged treatment based on stereotypical assumptions that operate to foreclose opportunity based on individual merit." ' "1 7 This standard provides an excellent way of escaping the Supreme Court's narrow understanding of what constitutes a sex-based classification. It allows plaintiffs to show that the challenged policy rests on stereotypes of women's or men's roles without the necessity of pointing to a similarly situated male (or female) facing different treatment. It also retains the focus on stereotyping that is the central principle of sex discrimination law under the Equal Protection Clause.
Despite the Court's condemnation of stereotyping in its equal protection cases and the precedent for stereotyping analysis in the Casey joint opinion, scholars have not attempted to critique the flaws in current doctrine by constructing a model of equal protection that truly follows the logic of the Court's stereotyping principle. Sylvia Law has come closest to making the stereotyping inquiry a trigger for heightened scrutiny, calling for a standard that "distinguishes between reproductive biological difference and cultural generalizations and that prohibits regulation of reproductive biology whenever it oppresses women or reinforces cultural sex-role stereotypes."" ' 8 Professor Law, however, does not examine the centrality of stereotyping analysis to arguments urging courts to scrutinize statutes for stereotypical reasoning in areas of categorical sex differences. In formulating a model of equal protection, she does not try to show what equal protection law would look like if the Court took its stereotyping analysis seriously. Indeed, she provides little discussion of the Supreme Court's decisions invalidating statutes based on stereotypical notions of women's roles.
Rather than working within existing equal protection doctrine, Professor Law bases her analysis on a modified version of Catharine MacKinnon's antisubordination analysis, which demands that courts scrutinize laws that oppress women." t9 Law's central concern is with the impact of statutes on women. 2 The Supreme Court, however, has consistently rejected the notion that if a law has an oppressive impact on women, it should be subject to heightened scrutiny. 21 Rather, the Court's doctrinal analysis, sounding in antidiscrimination norms, has focused on the purpose and structure of challenged legislation, on ensuring that the reasoning of state actors is not motivated by stereotypical judgments about women. 22 The stereotyping analysis, unlike Law's antisubordination analysis, fits comfortably within this focus on the reasoning of government officials."
At the same time, stereotyping analysis, as Law recognizes, is clearly rooted in antisubordination values. The Supreme Court scrutinizes the use of stereotypes about the proper roles of women and not about other types of 118. Law, supra note 30, at 1033. 119. Id. at 1005-13. 120. Id. at 1007-08. 121. See Bray v. Alexandria Women's Health Clinic, 113 S. Ct. 753,760 (1993) (rejecting proposition that "class-based animus can be determined solely by effect"); Personnel Adm'r v. Feeney, 442 U.S. 256, 271-80 (1979) (rejecting constitutional challenge to veterans statute granting preference to class that was over 98% male); cf. West, supra note 52, at 61 n.66 (noting that most serious problem with antisubordination approaches to Equal Protection Clause is that courts have rejected them).
122. See Siegel, supra note 15, at 353. 123. Indeed, Law's focus on the oppressive impact of a statute is in some ways inconsistent with her use of stereotyping analysis, which is concerned with the reasoning of governmental decision makers. overbroad generalizations precisely because stereotypes about women's proper roles are inextricably linked to the subordination of women.
12' But while the focus on stereotypical judgments about women's and men's proper roles reflects concerns about the subordination of women, equal protection doctrine does not target the subordination of women per se. Instead, equal protection law requires courts to scrutinize the types of judgments made by government decision makers, reflecting the notion that certain types of judgments about women's and men's roles in society "suggest[] the kind of 'class or caste' treatment that the Fourteenth Amendment was designed to abolish." '" 5 From a strategic standpoint, given the Supreme Court's current unwillingness to focus equal protection analysis on a law's impact on women, urging the Court to follow the logic of its stereotyping analysis seems like a more effective path for doctrinal change than Law's antisubordination approach. Indeed, by illustrating the problems inherent in the Court's current definition of stereotyping, Casey provides support for this approach.
Finally, there is a deep tension between Professor Law's focus on antisubordination and her stereotyping analysis. In applying her antisubordination analysis to restrictions on access to abortion, she treats pregnancy as a mere physical condition, replicating the formal analysis of pregnancy we saw in Geduldig, Cohen, and Bray. She argues that restrictive abortion laws oppress women because forced pregnancy imposes physical intrusions on women's bodies and prevents women from taking part in the world of work and public life.' 26 Her analysis looks at pregnancy as a physical condition, not as a socially constructed limitation on women's roles. She does not consider restrictive abortion laws to be based on stereotypes of women's roles; she only considers them oppressive to women. Elsewhere, she also seems to be working within a physiological framework, pointing out that stereotyping is not possible where laws "are tied precisely to the biological fact of pregnancy."' ' 27 Rather than work within this physiological conception, equal protection doctrine needs to free itself from the sameness/difference framework that it currently embraces. While Professor Law tries to reject this framework, she incorporates it into parts of her sex equality analysis by replicating Geduldig's vision of pregnancy as a physical condition. By using instead the Court's focus on stereotyping analysis, begun in cases like Hogan and continued in Casey, with its emphasis on the social construction of women's roles, we can develop a model of equal protection analysis free from the focus on sameness and difference. 
IV. RETHINKING STEREOTYPING AND DIFFERENCE: SOME APPLICATIONS
How should courts apply the approach proposed in this Note to the laws excluding pregnancy-related disability benefits upheld in Geduldig, the forced pregnancy leave policy upheld in Cohen, and the abortion restrictions upheld in Casey, such as the twenty-four-hour mandatory delay provision?
First, courts should evaluate the laws to see whether they rest on stereotypical assumptions about women's proper roles. Both the exclusion of pregnancy-related disability benefits at issue in Geduldig and the forced maternity leave policy of Cohen rest, as Reva Siegel has recognized, on the "social judgment that pregnancy is incommensurate with employment, graphically illustrating the use of public power to transform the physiological act of gestation into a gendered condition of economic dependency.' 1 28
Rather than regarding women as important members of the workforce, these discriminatory measures depend on the assumption that pregnant women are only marginal members of the workforce and should have men in their lives who can take care of them while they are pregnant.' 29 Men, as in other areas of civic life, are the norm. As Martha Minow has pointed out,
Only from a point of view that regards pregnancy as a strange occurrence, rather than an ongoing bodily potential, would its relationship to female experience be made so tenuous; and only from a vantage point that regards men as the norm would the [policies] seem unproblematic and free from gender discrimination. 30 In addition, the lower court in Geduldig recognized that the denial of benefits seemed to have roots in another stereotypical judgment: "the belief that all pregnant women are incapable of work for long periods of time.'I The court focused not on the underlying assumption that women are marginal members of the workforce, but on the state's assumptions that pregnant women's "'delicate condition"' and the inability to work that flows from this condition would lead them to submit large claims.' 32 To prevent aily stereotypical reasoning, the court held, "each pregnant woman [must] be considered individually."' ' 33 Likewise, the mandatory leave policy upheld in Cohen rests on the assumption that all pregnant women are fragile reproductive vessels who cannot work into the third trimester of pregnancy and must rest for long periods of time. In reviewing the court of appeals' ruling in Cohen, the Supreme Court did not resolve the case on equal protection grounds, but rather found that the statute violated due process protections for procreative freedom by creating an irrebuttable presumption of a pregnant woman's inability to work. In effect, the Court recognized that pregnancy had to be treated individually, not in a stereotypical fashion.' Under the Due Process Clause, the Court held, states could not make stereotypical assumptions about pregnant women's ability to work.
Yet, by basing its decision on the Due Process Clause, the Court left itself open to then Justice Rehnquist's argument that the irrebuttable presumption doctrine was an "attack upon the very notion of lawmaking itself."' 35 Stereotyping analysis offers a powerful response to Justice Rehnquist's argument: The legislature may not rely on generalizations concerning pregnant women's ability to work because such generalizations reflect stereotypes that have been used to subordinate women. Unlike most legislative generalizations, generalizations concerning the roles and abilities of women receive special scrutiny under the Equal Protection Clause. This line of reasoning does not challenge the general lawmaking power of the state.
At the core of the stereotypical reasoning behind the mandatory maternity leave policy is not only a descriptive claim about pregnant women's contributions to the workforce, but also a normative judgment that women should be at home preparing to become mothers and taking care of their newborn children, instead of participating in the world of work and ideas. Unlike women who become mothers, men who become fathers are not required to stop working to help care for newborn children. The required leave policy thus rests on the assumption that "responsibility for children disable[s] female parents, but not male parents, for other work-not for biological reasons, but because society had ordered things that way. "' 136 In evaluating the denial of pregnancy-related disability benefits and the forced maternity leave policy, courts should apply heightened scrutiny under the Equal Protection Clause. The policies target only women and rest on stereotypical assumptions of women's roles in society, constituting sex-based classifications. Having determined that heightened scrutiny should be applied, The twenty-four-hour waiting period upheld in Casey presents a slightly more difficult case. The waiting period statute in Casey required a woman to wait twenty-four hours between deciding to undergo and undergoing the procedure. This provision required a woman to make two trips to the abortion clinic before obtaining an abortion, first to obtain the state-approved information discouraging abortion and then, at least twenty-four hours later, to obtain the abortion. The mandatory delay provision should receive heightened scrutiny under the Equal Protection Clause because it reflects the assumption that a woman's proper role is to be a mother and that she must be required to rethink any decision to forgo that role. The statute fundamentally perpetuates the stereotypical notion of the indecisiveness of women, questioning a woman's ability to make decisions about the course of her life.' 38 A mandatory delay requirement seems reasonable at first blush in the abortion context because of the serious nature of the abortion decision and, more significant, because of stereotypical assumptions that women choose to obtain abortions carelessly, without thinking through the implications of their decisions. In Doe v. Bolton, 139 Justice White characterized a woman's decision to terminate her pregnancy as based on "convenience, whim, or caprice." 14 The same distrust of the decision-making capacity of women seeking abortions continues into the present day. Just last year, during the debate over the inclusion of abortion services in the national health care reform package, Representative Richard Armey argued that providing abortion services in the national health care package would "'condone the self-indulgent conduct If each woman were allowed to judge for herself in this matter, her decision upon the abstract would be too sure to be warped by personal considerations, and those of the moment. Women's mind is prone to depression, and, indeed, to temporary actual derangement, under the stimulus of uterine excitation, and this alike at the time of puberty and the final cessation of menses, at the monthly period and at conception, during pregnancy, at labor, and during lactation .... In Casey, in line with these stereotypical judgments, the Court upheld Pennsylvania's mandatory delay period as a "reasonable measure to implement the State's interest in protecting the life of the unborn," finding that "important decisions will be more informed and deliberate if they follow some period of reflection."' ' 42 Yet, the state requires a woman to rethink her medical choices only when the choice is to have an abortion. If a woman comes to an abortion clinic and tells the clinic staff that she wants to carry her child to term, the state does not force the woman to return home and rethink her decision. Nor, for example, does the state require a person seeking a triple bypass operation, unquestionably an important decision, to wait a fixed time period to think about his or her decision once it has been made. The state does not require an individual to rethink these important decisions because, unlike in the abortion context, it makes no stereotypical judgment about the decision-making capabilities of the concerned individual.
Thus, the waiting period law cannot simply represent a decision to ensure that women make thoughtful decisions concerning important matters. If a mandatory delay period were the norm in medical decision making, it might be possible to see the Pennsylvania law as a reasonable requirement. Because the state asserts an interest in making people rethink important decisions about their lives only in the abortion context, it is highly doubtful that the statute is necessary for informed decision making. 4 3 Rather, as Justice Stevens pointed out in his separate opinion in Casey, the mandatory delay provision "rest[s] on outmoded and unacceptable assumptions about the decisionmaking capacity of women."' 144 The dissenters in Casey, while partially correct, failed to recognize the incompleteness of this description of the stereotypical reasoning embodied in the Pennsylvania statute. Neither Justice Stevens' nor Justice Blackmun's stereotyping arguments confronted the state interest in protecting fetal life. As a result, their arguments failed to recognize the ways in which the state interest in protecting the fetus by forcing reconsideration of the abortion decision merged into an attempt to force women to be mothers. 145 The statute questions women's decision-making power insofar as women seek to free themselves from the vision of women as mothers. If a woman does not want to follow the role society has chosen for her, the state discourages that choice, requiring her to make additional trips to the clinic, forcing her to pay for the extra travel, and exposing her to further loss of confidentiality.
This becomes apparent when one compares the abortion context to other procedures in which a woman's decision will affect the life of another. In other matters of "life" and "death," the state does not second-guess a woman's decision or require her to wait a specified time period before effectuating her decision. For example, a pregnant woman may refuse medical treatment even though the fetus will not survive without such treatment. "At the heart of that situation, as with abortion, is a decision involving the life or death of the fetus. Yet... [the woman] is considered competent to make one decision [without a mandatory delay], but not the other."' 46 Unlike the decision to choose abortion, these other decisions about the type of medical care she will use do not implicate the state's vision of her proper social role. Such treatment may have the effect of ending a pregnancy, but it is not the purpose of the treatment to end a pregnancy. In the case of abortion, however, the state requires a woman to rethink her decision because she is violating social understandings of women's proper roles by using a treatment designed to end her pregnancy. Only in this context, where assumptions about women's proper roles are central, does the state allow fetal life to trump the rights of the woman to make decisions about her medical care. Because of this basis in stereotypes about women's proper roles, a court should subject mandatory delay periods to heightened scrutiny.
Within this new framework, we may still conceptualize sex discrimination law in terms of the comparison principle that is central to modem equal protection law. While many scholars have attacked this focus on comparisons as unhelpful in the context of reproductive regulation, 147 it is not necessary to abandon the notion of comparing the law's treatment of men and women. 48 A comparison principle need not perpetuate sex discrimination. It need not grant women equality only insofar as they are like men. The comparison principle, as applied by the Supreme Court, has these flaws 145. See Siegel, supra note 15, at 277, 357-59 (describing state's interest in fetal life as an interest in forcing women to bear children).
146. In re T.W., 551 So. 2d 1186, 1199 (Fla. 1989) (Ehrlich, CJ., concurring). Other examples might include how the state treats a parent's decision to authorize removal of a child's life support system, See id. at 1195 (majority opinion) (noting that unwed minor could authorize discontinuance of life support for child in coma, but could not consent to abortion).
147. See, e.g., Law, supra note 30, at 1009; Wildman, supra note 47, at 267. 148. Indeed, as Kay notes, even equal protection analyses that focus on oppression, stigma, and sex stereotyping, rather than on differential treatment, do not "eliminate the need for comparison." Kay, supra note 48, at 87. because it compares men and women only on the level of physical similarities between the sexes and does not compare how a law affects the ability of women and men to be full citizens in American society.
At times, however, the Supreme Court has understood that courts can structure comparisons in alternative ways, producing a different understanding of equality. For example, in California Federal Savings & Loan Ass'n v. Guerra, 49 the Court upheld under Title VII a California law requiring employers to provide unpaid pregnancy disability leave to women workers and to reinstate them following the leave. The Court found that Title VII did not preempt the state statute because both sought to guarantee equality. In finding the California law consistent with Title VII's goal of equal employment opportunity, the Court explained that "[b]y 'taking pregnancy into account,' California's pregnancy disability-leave statute allows women, as well as men, to have families without losing their jobs."'"
If taking pregnancy into account is necessary to ensure that women, like men, have the opportunity to keep their jobs while also being able to raise their children, then the exclusion of pregnancy-related disability benefits upheld in Geduldig necessarily works an inequality for women. It prevents women from being workers and mothers at the same time, requiring them to leave their jobs and perpetuating the notion that women's role is as mother, not worker. ' The Court's comparison does not focus on any physical similarities between the sexes. Rather than asking whether men and women are similar with respect to pregnancy, Justice Marshall's opinion for the Court "shifted ... to a broader comparison of men and women in their dual roles as workers and as family members."' The Court's focus on whether women and men have multiple roles in the areas of home and work allows for a comparison principle that can be used to recognize and prevent the subordination of women based on their differences from men. Justice Marshall made the norm a female one, "us[ing] women's experiences as the benchmark and call [ing] for treating men equally in reference to women, thus reversing the usual practice."' ' 53 Yet, rather than simply using a female baseline for comparing the sexes in all cases, courts should ensure that women, like men, are full and equal citizens in American society, preventing the state from imposing its vision of 149. 479 U.S. 272 (1987). 150. Id. at 289. 151. See TRIBE, supra note 74, § 16-29, at 1584 ("The proper comparison in Geduldig. therefore, was not between pregnant women and all other nonpregnant workers, but between female employees who had engaged in reproductive behavior and male workers who had done likewise. If no man loses his job... as a result of this activity, neither should any woman.").
152. MINoW, supra note 130, at 58.
153.
Id. at 59.
the proper roles for each sex." 5 This is the approach Justice Marshall used in Guerra. If we locate the comparison on the level of social roles, we can also deal with the few cases where men are treated unequally based on their physical sex characteristics."' 5 Most important, where women plaintiffs claim that the state is subjecting them to unequal treatment based on their biological differences, we must use a baseline that does not seize on those differences as a reason for rejecting their claim.
V. CONCLUSION
Stereotyping analysis presents a powerful way to attack sex discrimination. Given the long history of using stereotypes to confine women to certain places in society, an equal protection doctrine that focuses on stereotyping can be a strong tool for litigants challenging sex discrimination. In several cases, however, the Supreme Court has stripped the stereotyping inquiry of any force, limiting it to cases in which the state fails to recognize similarities between men and women. This approach has legitimated, in ways that have great force in modem America, stereotypical notions about women's reproductive capacity. The challenge is to create a doctrine that grants women equality as women, not solely as they are like men. The Court's decision in Casey provides us with an excellent opportunity to decenter sex discrimination law, challenging the assumptions about sameness and difference that have been central aspects of the Court's understanding of the Equal Protection Clause. Stereotyping analysis, properly understood, provides a way to mount this challenge from within the framework that the Supreme Court has applied since it began to scrutinize sex-based laws. 154 . See Kay, supra note 48, at 87 ("Women and men are alike in many ways, including the largely untested capacity to develop their own potential free of sex stereotypes.").
155. ld. at 85 & nn. 340-41. Indeed, Kay points out the ways in which states used rape laws to control African-American men. This case, of course, implicates both racial and sex-based stereotypes. 
